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What Happens to Ukraine’s Art and Cultural Property
in the Face of Russia’s Invasion?

By: Leslie Lloyd M. Ocean’

As the Ukrainian people fight to preserve their
lives and their sovereignty against Russia’s
2022 invasion, what could happen to the rich art
and cultural property of this country? If history
is used as a guide, the answer would largely
depend on the outcome of the current conflict
and the voracity of any challenge under interna-
tional law.

Art & Cultural Property Under International
Law

According to the Geneva and Hague Conven-
tions (to which both Ukraine and Russia are
parties) art and cultural property expectedly
includes: art, buildings, and books among many
other items." Interestingly, these Conventions
define cultural heritage as: oral traditions, per-
forming arts, and social practices." This interna-

tional law system attempts to protect cultural
property from hostility and in times of conflict.
International organizations such as the Blue
Shield help protect cultural property by advising
and actively assisting in the protection of cultural
property before, during, and after conflict.”

Ukraine’s Art & Cultural Property

il

Kyiv, Ukraine’s capital and the recent target of
Russian missiles, is home to some of the coun-
try’s most famous cultural property. Saint Sophia
Cathedral, a popular city landmark, was built
approximately 900 years ago and is listed as a
UNESCO World Heritage Site.” Artifacts from
the Scythians dating back to 7™ BC have been
discovered as recently as May 2022 during the
conflict." These works, Ukraine’s cultural prop-
erty, have not been spared from the effects of
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Russia’s invasion."" As of April 2022 more
than 150 partially damaged or destroyed cul-
tural sites were identified in Ukraine.”™

Considering Russia’s 2014 annexation of Cri-
mea and continued disregard for Ukrainian
sovereignty, Ukraine could foreseeably face
challenges to the ownership and possession of
her art and cultural property. With insights
from the past, it appears that what happens to
Ukraine’s cultural property would probably
depend on the outcome of their conflict with
Russia.

If Russia Annexes Part of Ukraine

Despite Russia’s 2014 annexation of Crimea
and declaration of the same as a Russian sub-
ject, the international community largely rec-
ognizes Crimea as an occupied territory.™
Ukraine’s challenge to Russian-backed Crime-

Ukraine would still probably face an uphill bat-
tle because of the art and cultural property loot-
ed from its land.*" Even though Russia enacted
a restitution law for displaced cultural property,
Vladimir Putin also once posited that post-
World War II German art work in Russian pos-
session were "paid for in Soviet blood."™™

In the end, even with a fact-intensive historical
analysis, the answer to what happens to Ukraini-
an art and cultural property cannot be predicted
with certainty. Dishearteningly, what is certain
is that while the conflict unfolds countless piec-
es of Ukrainian art and cultural property will
continue to absorb the damage caused by this
war. Some cultural property might be saved,
while others might already be lost to everyone,
forever. ¢

!Leslie Lloyd Ocean is a prosecutor, a former

an independence has included challenges to the corporate atorney, and a military veteran admit-

ownership of certain art and cultural property.*
In October 2021 Ukraine successfully chal-
lenged in Dutch courts the return of Scythian
Gold, on loan to museums in the Netherlands,
to Crimea.™ The court ruled that the Ukrainian
Minister of Culture’s right to possession
trumped the Russian-backed Crimean Muse-
ums’ return request.” Presumably, this means
that Ukraine would continue to legally chal-
lenge, where possible, future Russian owner-
ship claims.

What should be noted about this case is first
that the court “avoided the tricky question of
who owns the Scythian Gold in favor of the...
easier one...possession of them.”™ Second,
the artifacts were returned to Ukraine’s hands
from Dutch hands.™ It remains to be seen how
successful Ukraine’s legal challenge would
have been if the artifacts were held by a coun-
try less inclined to adhere to the current rules-
based international system. As for the cultural
property within Crimea’s walls, considering
Russia’s physical takeover of Crimea, it is
unlikely that any legal challenge, even if suc-
cessful and regardless of the forum, would
result in the release of said property from Rus-
sian claims of ownership or even possession.™

If Russia Seizes All of Ukraine

If Russia seizes all of Ukraine, two primary
questions arise. The first is what Ukraine-as-a-
Russian-subject looks like. Looking to Crimea,
we could expect Russian control and rebrand-
ing, but we need not expect the destruction of
art and cultural property.™ In fact, Russia at
one point unveiled plans to turn the enveloped-
Crimea into a cultural capital of the Russian
state.™" The second question is whether there
exists any anti-Russian Ukrainian leadership
who would challenge Russia’s claim against
Ukrainian sovereignty. With an entire country
under Russian control, the best route to the
reversion of Ukrainian ownership and posses-
sion would probably be the reestablishment of
the Ukrainian government.

If Ukraine Completely Expels Russia

Unfortunately, even if Ukraine expels Russia,

ted to practice in New York, Massachusetts, and
Rhode Island. Lloyd is also an unabashed cul-
ture enthusiast.

' Defining Cultural Heritage And Cultural Prop-
erty, Blue Shield International (Feb. 11, 2020),
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" The Hague Peace Conventions 1907, Annex to
Convention IV, Section II, Ch. I, Art 27 (Oct. 18,
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Geneva Conventions of 12 August 1949, and
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Blue Shield International (2018), https:/
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Y Kyiv: Saint-Sophia Cathedral and Related
Monastic Buildings, Kyiv-Pechersk Lavra,
UNESCO World Heritage Convention (1992 —
2022), https://whc.unesco.org/en/list/527.
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treasures-while-digging-defenses-in-port-city-
odessa-1234628795/.
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Int’l Community, Just Security (April 22, 2022),
https://www.justsecurity.org/81212/how-can-we
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X Territorial Integrity of Ukraine, GA Res
68/262, UN DOC A/RES/68/262 (March 27,
2014).

*See Armen Vartian, Dutch Appellate Court
Affirms Decision Awarding Possession of Scyth-
ian Gold

to Ukraine, and Not Crimea, Art & Cultural
Heritage Law Newsletter, American Bar Asso-
ciation Section of International Law (Fall 2021).
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* Higgins, Erlanger, Gunman Seize Government
Buildings in Crimea, The New York Times
(February 27, 2014), https:/
www.nytimes.com/2014/02/28/world/europe/
crimea-ukraine.html.

' Kremlin plans to turn annexed Crimea into
cultural capital, Reuters World News (August
8, 2018), https://www.reuters.com/article/us-
ukraine-crisis-crimea-art/kremlin-plans-to-turn-
annexed-crimea-into-cultural-capital-
idUSKBN1KQOEJ.
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¥ Gettleman, Chubko, Ukraine says Russia
looted ancient gold artifacts from a museum,
The New York Times (April 30, 2022), https://
www.nytimes.com/2022/04/30/world/europe/
ukraine-scythia-gold-museum-russia.html.

**Patricia Kennedy Grimsted, Legalizing
“Compensation” and the Spoils of War: The
Russian Law on Displaced Cultural Valuables
and the Manipulation of Historical Memory,
International Journal of Cultural Property, Vol-
ume 17, Issue 2 (May 2010), https://
www.cambridge.org/core/journals/international-
journal-of-cultural-property/article/abs/
legalizing-compensation-and-the-spoils-of-war-
the-russian-law-on-displaced-cultural-valuables-
and-the-manipulation-of-historical-memory/
F5347776CCD882D5SEEF2055C0BB48655;
Merkel and Putin view exhibition of disputed
art, The British Broadcasting Company News
(June 22, 2013), https://www.bbc.com/news/
world-europe-23001274.
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Supreme Court Vacates Ninth Circuit in Cassirer v. Thyssen-Bornemisza Collection,
Unsettling Fate of Nazi-Looted Painting

By: Amelia L.B. Sargent!

On April 21, 2022, the Supreme Court upended
what had seemed the likely fate of Camille
Pissaro’s Rue St. Honoré, aprés midi, effet de
pluie, a Nazi-looted painting that had found its
way in the possession of a Spanish museum
run by the Thyssen-Bornemisza Collection
Foundation (TBC).

Neither party disputes the terrible circumstanc-
es under which the painting’s original owner,
Lilly Cassirer Neubauer, was forced to give up
Rue St. Honoré in exchange for exit vias to
leave Nazi Germany in 1939. The painting
was then used as “payment” for another forced
sale, confiscated from its second Jewish Ger-
man owners by the Gestapo, and subsequently
sold in a Berlin auction to an unknown pur-
chaser in 1943. It was believed lost or de-
stroyed during the war, but ultimately resur-
faced in the United States in the 1950s. In
1976, Baron Hans Heinrich Thyssen-
Bornemisza purchased Rue St. Honoré from
the Stephen Hahn Gallery in New York, and
ultimately transferred it to TBC in 1993 in
connection with the creation of a museum.
Claude Cassirer, Lily Neubauer’s heir, discov-
ered the painting on display at the Thyssen-
Bornemisza Museum in 2000, and, after a peti-
tion to the Kingdom of Spain was rejected,
filed suit in 2005.

That lawsuit has stretched into seventeen years
of precedent-setting litigation, including four
trips to the Ninth Circuit, and two previous
articles in this Newsletter analyzing the issues.’
In the latest appeal, the Ninth Circuit affirmed
a post-trial judgment against the Cassirer heirs
(Claude Cassirer having died in 2010), seem-
ingly securing the TBC’s ownership of the
painting under Spanish
law principles.’ But now
that judgment is thrown
into doubt by the Su-
preme Court’s decision,
which vacates the Ninth
Circuit and remands for
further proceedings.

The Supreme Court’s decision is narrow and
procedural: The law provides jurisdiction over
a foreign state or instrumentality, such as TBC,
only through certain “exceptions™ to the For-
eign Sovereign Immunities Act of 1976
(FSIA).* The Cassirer heirs’ suit to recover the
painting was previously determined to fall into
the FSIA’s “expropriation exception” because
it had been confiscated b;/ the Nazis in viola-
tion of international law.” The FSIA thus pro-
vided the suit could go forward against the
foreign entity. But, as Justice Kagan explained
on behalf of the unanimous court, “go forward
pursuant to what law? The courts had to de-
cide whose property law (Spain’s? Califor-
nia’s?) should govern the suit, and thus deter-
mine the painting’s rightful owner. Resolving
that question required application of a choice-

The courts had to decide whose
property law (Spain’s?
California’s?) should govern the
suit, and thus determine the paint-
ing’s rightful owner.

of-law rule—a means of selecting which juris-
diction’s law governs the determination of lia-
bility.”

The Cassirer courts, relying on Ninth Circuit
precedent, had earlier applied a federal choice-
of-law rule to determine Spanish substantive
law applied.” The Supreme Court unanimously
disagreed, ruling the courts should
have applied California’s choice-of-
law rule instead. Section 1606 of the
FSIA provides the reason: “As to
any claim for relief with respect to
which a foreign state is not entitled to immuni-
ty . . . the foreign state shall be liable in the
same manner and to the same extent as a pri-
vate individual under like circumstances.”™ The
court analogized that a hypothetical suit brought
against a private (rather than foreign state) mu-
seum in state or federal court would apply the
state choice-of-law rules, not the disfavored
federal common law.’ Therefore, in matters
governed by state law brought pursuant to the
FSIA, courts must apply the state choice-of-law
rule as well, to ensure the same substantive law
will apply, and thus the potential liability of the
foreign state.

Will the application of a new choice-of-law rule
make a difference in the fate of the painting?
Only it application of California’s choice-of-law
rule results in application of California law.

The difterence between Spanish and California
substantive property law is determinative in the
outcome of the case. California law follows the
maxim that “a thief cannot pass good title,” and
thus, regardless of the links in the chain of own-
ership, good title to the painting can never pass
to TBC. Spanish law, however, provides that
good title to even stolen
moveable property can
pass after six years accord-
ing to principles of adverse
possession. It is only un-
der Spanish law that the
painting remains with
TBC.

The Cassirer plaintitfs contend that California’s
choice-of-law rule will lead to the application of
California law. As the Supreme Court noted,
“[1]f the Cassirers are right, the use of a federal
choice-of-law rule in the courts below stopped
Section 1606 from working: That rule led to the
Foundation keeping the painting when a private
museum would have to give it back.”"°

But such an outcome is not guaranteed. In fact,
the district court, in a reversed 2015 opinion
originally granting summary judgment to TBC,
applied both the federal and California choice-
of-law rules to determine what substantive law
to apply. The court engaged in a thorough anal-
ysis and held that both the federal and Califor-
nia choice-of-law rules led to the application of
Spanish law."" Analyzing California’s govern-

mental interest rule, the district court in 2015
held that California’s interest in protecting its
residents “where the original victim did not
reside in California, where the unlawful taking
did not occur within its borders, and where the
defendant and the entity from which the defend-
ant purchased the property were not located in
California,” was far less than Spain’s interest in
the certainty of

It is only vnder Spanish law fhat application of its
the painting remains with TBC.

laws governing title
within its own
borders.'?

Whether a court would come to a different con-
clusion now will remain to be seen. But at least
for now, the Supreme Court has breathed new
life into the Cassirer plaintiffs’ suit to reclaim
the painting. ¢

! Amelia L.B. Sargent is a Partner at Willenken
LLP in Los Angeles. She also serves as an ad-
junct professor teaching Art & the Law at the
University of California, Hastings College of
Law. Ms. Sargent submitted an amicus brief in
Cassirer v. Thyssen-Bornemisza Collection
Foundation, 737 F.3d 613 (9th Cir. 2013)
[Cassirer II] on behalf of the California Associ-
ation of Museums in support of TBC while at a
different firm, an amicus brief in the district
court before trial on behalf of the Kingdom of
Spain, and an amicus brief in the instant appeal,
Cassirer v. Thyssen-Bornemisza Collection
Foundation, 824 Fed. Appx. 452 (9th Cir. 2020)
[Cassirer 1V]. The views set forth in this article
are the author’s own.

%See A. Sargent, “Ninth Circuit Affirms Judg-
ment that Spain’s Thyssen-Bornemisza Collec-
tion May Keep Nazi-Looted Pissarro”, ABA Art
& Cultural Heritage Law Newsletter (Fall
2020); A. Sargent, “Spain’s Thyssen-
Bornemisza Collection Foundation Prevails at
Trial to Keep Nazi-Looted Pissarro”, 4B4 Art &
Cultural Heritage Law Newsletter (Spring
2019).

* Cassirer v. Thyssen-Bornemisza Collection
Foundation, 824 Fed. Appx. 452 (9th Cir. 2020)
[Cassirer 1V].

428 U.S.C. §1602 et seq.

28 U.S.C. §1605(a)(3), providing an exception
for “rights in property taken in violation of in-
ternational law.”

® Cassirer v. Thyssen-Bornemisza Collection
Found., 142 S. Ct. 1502, 1507 (2022).

" Cassirer v. Thyssen-Bornemisza Collection
Found., 863 F.3d 951, 961 (9th Cir. 2017)
(Cassirer Il1), cert. denied 138 S.Ct. 1992 (May
14, 2018). Oddly, the Supreme Court previous-
ly denied certiorari of the Ninth Circuit opinion
applying the federal choice-of-law rule, allow-
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Found., 153 F.Supp.3d 1148, 1155-56 (C.D.
Cal. 2015), rev’d and remanded 862 F.3d 951
(9th Cir. 2017).

ing the case to proceed to a bench trial and post °142 S. Ct. at 1508.
-jud t affi before taki thy
i;gugmen affirmance before taking up the 1014 at 1509,

828 U.S.C. §1606 (emphasis added).

" Cassirer v. Thyssen-Bornemisza Collection

Preliminary Approaches to IP in the Metaverse

By: Maria T. Cannon’

Introduction

Many a lawyer seeking to predict the implica-
tions of the metaverse on trademark and copy-
right protections in the coming months may
indeed feel more like Alice falling down the
rabbit hole than an informed advocate standing
on solid ground. Yet, the metaverse, though
challenging, is not the first new technological
landscape to present complex legal problems to
IP attorneys. It is important for attorneys to be
aware of the potential pitfalls, because brands
follow consumers, and consumers are flocking
to the metaverse.

Trademark

An argument for strong trademark protection in
the metaverse is that the metaverse, unlike a
traditional video game, is primarily a social
marketplace. Brands are vulnerable under cur-
rent case law, because traditional use of trade-
marks in digitized versions of branding in vide-
ogames (the closest existing parallel) do not
garner the same protection a physical object
would receive.

In E.S.S. Entertainment 2000 v. Rock Star Vid-
eos, a ruling by the Ninth Circuit found that the
digitized image of a strip club’s logo in the
video game Grand Theft Auto did not infringe
the club’s trademark, because the logo did not
prominently impact or alter the player’s experi-
ence.” The player was not likely to believe that
the club sponsored the use, and, truthfully,
most probably did not even notice that the im-
age was onscreen. Perhaps most important to
the Ninth Circuit was that the strip club did not
show economic loss or genuine user confusion
due to the alleged infringement.

The video game’s use of the strip club’s logo
was not actively stealing business from the
strip club. But this analysis would become
trickier if the same situation played out in the
metaverse, because the strip club could provide
digital social experiences via the same plat-
form. Businesses of all types increasingly envi-
sion the metaverse as an extension of their
physical locations. As such, the stakes of the
likelihood of consumer confusion is higher,
because companies are actively entering the
metaverse for their own economic gain.

Current litigation surrounding the creation of
“MetaBirkins” (NFTs) by the artist Rothschild
against the fashion house Hermes points to the
complexity of resolving this issue in real time.
In a recent opinion issued by Judge Rakoff
(S.D.N.Y.), the Court denied the artist’s Fed.
Rules of Civil Procedure 12(b) motion to dis-
miss the case based on Hermes’ failure to state a

claim under which relief can be
granted.’

The opinion itself offers more
questions than answers.

Judge Rakoff stopped short of

giving direct guidance as to

whether Rothschild’s use of the
Hermés mark in his creation of
MetaBirkins was infringing use,

yet at least stated that the Lan-

tham Act test as it appears in Rog-
ers v. Grimaldi’ was — in part —

the applicable standard (under

which Hermés’ complaint could be
dismissed on First Amendment
grounds). The Court’s reluctance

to set a clear standard may be
because it distinguished, in a foot-
note, two different types of NFTs
which might each garner a differ-
ent level of protection: NFTs S

linked to a digital image that is only a digital file
versus NFTs linked to a digital image that may
also be worn, sold, and traded in the metaverse.

Which should receive more protection? Accord-
ing to Judge Rakoff, Rogers might only apply to
the former type of NFT. For a “virtually weara-
ble” NFT (where the digital image was linked to
an item that could be worn by an avatar), the
Court suggests that the Rogers standard might
not even apply, because the artist would intend
that the NFT be digitally worn. The reasoning
behind this distinction is that, to apply Rogers in
that instance would deprive Hermes of the
chance to direct the growth of their own brand
through digital, wearable fashion.

The Court, in effect, cautioned that some NFTs
might be treated as an extension of a company’s
goods or services may warrant stronger protec-
tion for the owner, and others may not (and
would be open to fair use by artists). A distinc-
tion this vulnerable to litigation may simply
require a more precise definition of fair use for
purposes of the metaverse.

New regulation could include a closer look at
the artist’s intent behind creation, looking to
postings from the artist’s personal social media
handles. Regulation could also seek to incorpo-
rate the real-time reaction of the artist’s follow-
ers, which may give courts a better idea as to
whether consumer are actually being confused
by the potential infringement.

On the consumer side, consumers could, inde-
pendently, simply treat the metaverse itself as a
truly new and original medium for artwork.
Companies might disrupt consumer confusion

21d. at 1159.

Metabirkin

by making it clear that artists do not represent
brands unless the company announces a specific
collaboration with an artist.

This might look like modeling the sale of
metaverse handbags off the authorized sale of
real designer purses, wherein collaborations
with artists are announced through advertising
campaigns and promoted through company
social media channels.

Both artists and brands have the potential to
bring forth unseen manifestations of culture in
the metaverse, because this is truly a new era in
digital branding. Yet, without proper guidance
on what constitutes fair use, a meta-renaissance
could come at a cost to existing trademark pro-
tections. Artists who exercise their full spec-
trum of creativity here may disadvantage
brands, if their work prevents companies from
building relationships with consumers.

Copyright

Similar to trademarks, of particular import with
copyright protections will be court interpreta-
tion of fair use in the metaverse.

The Supreme Court has said that “an artistic
rather than a utilitarian function” of a coPyright-
ed work may garner stronger protection.” Yet
this guidance presents a unique challenge for
situations in the metaverse, because it is unclear
whether defining the work’s purpose as utilitari-
an or as an artistic function of a work’s in the
metaverse will reign supreme. In Google LLC v.
Oracle America, Inc., the Supreme Court found

ABA SECTION OF INTERNATIONAL LAW
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that Google’s use of software code was fair
use.® The holding turned on the fact that the
portion of software Google used was task-

This is problematic when considering possible
applications for something like a digital painting
in the metaverse, because even decorative ob-

oriented in nature and had no visual or sensory jects could feasibly serve utilitarian purposes in

counterpart.

Birkin

the metaverse, because how an actual user inter-
acts with the metaverse is still evolv-
ing. Every image that has the purpose
of replicating the sensation of lived
experience will be backed by utilitar-
ian software code, and could also
facilitating an actual sale of a corre-
sponding item.

As such, perhaps the test will weigh
on the side of economic implications
of the use. Yet this still brings its
own set of unique challenges in the
metaverse, because users such as
content creators may blur the lines
between educators, businesses, cod-
ers, and artists.

The balance becomes trickier still
when the role of influencer is consid-
ered in light of the metaverse, be-
cause influencers often profit oft of
followers by nature of their relation-
ship with their communities, even
though every interaction may not
result in an immediate sale.

Conclusion

Because the lines are not clearly drawn, and
have yet to be fully fleshed out in the metaverse,
it is important for attorneys to honestly com-
municate the potential for copyright and trade-
mark infringement in the metaverse to their
clients. They might also consider filing for in-
ternational protections under the Madrid Proto-
col or Paris Convention, because the metaverse
is globally accessible by nature.

With time, clearer guidelines as to how to navi-
gate the metaverse will emerge. Until then, con-
sider yourself one among many advocates
bravely falling into Wonderland. ¢

'J.D. 2021, The University of North Carolina
School of Law; B.A. (English) 2015, Wake
Forest University

2E.S.S. Entertainment 2000 v. Rock Star Videos,
547 F.3d 1095 (9th Cir. 2008).

3 Hermés International, et al. v Mason Rothschild, No.
22-cv-384 (JSR), Dkt. 24 (S.D.N.Y. Jan 14, 2022).

* Rogers v. Grimaldi (975 F.2d 994 (2d. Cir.
1989))

5141 S. Ct. 1183 (2021).
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New York City’s Repeal of its Auction Regulations — Inexplicable

By: Armen R. Vartian!

I have been a member of the New York Bar for
over 40 years, and have represented auction
houses that hold sales in New York City since
the mid-1980s. I recall vividly going with
clients as a young lawyer to the offices of the
New York City Department of Consumer Af-
fairs to obtain or renew their auction company
or auctioneer licenses, a process that still re-
quired a personal appearance long after most
bureaucratic functions could be accomplished
by mail or online. I also recall helping clients,
including those with no intentions of holding
sales in New York City, understand that New
York’s affirmative requirements and prohibi-
tions constituted best practices in the auction
business, and should be applied to every auc-
tion company, wherever located. Although
I’'m no longer based in New York, one of my
practice areas always has been making sure
that my old clients — and new ones from time
to time — operate their businesses in compli-
ance with New York City’s regulations.

Imagine my surprise to see that New York City
had decided to abolish its auction company and
auctioneer licensing requirements and regula-
tions. One justification offered was that there

had been few complaints for violations of the
regulations, suggesting that industry participants
were sufficiently law-abiding that they no long-
er needed to be regulated. ???? The other justi-
fication was simply that regulations are onerous
for businesses, and fewer regulations is always
better.

Many commentators, including some renowned
members of this Committee, have pointed out
that major art auction houses in New York such
as Sotheby’s and Christie’s probably will con-
tinue to operate their businesses as they did
when the regulations were in effect. Others
disagree, and it will be hard to know for sure in
any event. For example, the regulations previ-
ously required an auction house to disclose if it
had a pecuniary interest in artwork it is selling —
does no disclosure still mean no pecuniary inter-
est, or simply no more disclosure requirement?

It’s hard for me to see how anyone in New York
City actually benefits from the regulations’
repeal. If the problem was that Department staff
dealing with license applications was burden-
some, New York could have taken the Califor-
nia approach, which is no licenses but regula-

tions which define appropriate conduct and are
enforceable by the state Attorney General.
Really, I’'m more upset about repealing long-
standing regulations which all of us in the art
auction business lived by, and not because those
regulations got in the way of anyone starting or
expanding an auction business in New York.
No auction companies asked for this repeal and
as | indicated above, my clients and hopefully
all the other big auction houses will continue to
observe at least some of the prior regulations.
In addition, I have every expectation that in
future litigations accusing auction houses of
wrongdoing, the courts will interpret common
law concepts of duty and good faith in light of
the former New York City regulations, perhaps
without invoking them by name. But they’ll
live on -- which makes the City’s casual dis-
missal of them even more inexplicable. ¢

"Vartian is Vice Chair of the Committee on Art
& Cultural Heritage Law and Editor of this
Newsletter. He is a member of the Bars of New
York, Illinois and California, and is writing in a
personal capacity.
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